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ANDREW W. MELLON VS. UNITED STATES 


1 


a Supreme Court of the District of Columbia 

i 

United States of America ex rel. Z. & F.' 

Assets Realization Corporation, plaintiff, 

vs. No. 7963lj, At Law 

Andrew W. Mellon, as Secretary of the 
Treasury of the United States, defendant 

I 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: i 

1 Petition for a vqrit of mandamus 

Filed May 22, 1931 j 

i 

! 

United States of America ex rel. Z. & F. 

Assets Realization Corporation, plaintiff, 

against At Law. I No. 79631 

Andrew W. Mellon, as Secretary of the 
Treasury of the United States, defendant 

I 

The petition of the undersigned, Z. & F. Assets Realization Cor¬ 
poration, respectfully shows unto this honorable court asj follows: 

I. Petitioner is a corporation duly organized and existing under 
. the laws of the State of New York, and having an office for the 

transaction of its business at No. 100 Broadway, New York City. 
Petitioner files this petition in its own right for the purpose of hav¬ 
ing this honorable court issue a peremptory writ of | mandamus 
against the defendant, Andrew W. Mellon, as Secretary of the 
Treasury of the United States, as is more fully set forth hereinafter. 

II. Defendant, Andrew W. Mellon, is a citizen of {he United 
States temporarily residing in the District of Columbia; and is 
sued as Secretary of the Treasury of the United States. 

III. Petitioner, as assignee pursuant to proceedings in bankruptcy 
of the firm of Zimmermann & Forshay against whojm an invol- 

2 untary petition for adjudication in bankruptcy was filed in the 
United States District Court for the Southern District of 

New York, prosecuted before the Mixed Claims Commission, United 
States and Germany, established pursuant to agreement between the 
governments of the United States and of Germany, datedj August 10. 
' 1922, various claims held by it as assignee through bankruptcy ox 

the said firm of Zimmermann & Forshay, and various awards were 
made and entered by said Mixed Claims Commission in favor of 
petitioner as follows: 

1. On May 25, 1926, an award in the sum of $7,639.47, with inter¬ 
est at 5% per annum from January 1, 1920, to the date of payment, 
Docket No. 6997; List Nos. 5450, 5453, 5454, 5455, and 5456, based 
upon debts consisting of bank balances in marks owing a£ of April 
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6,1917, by the firm of Lincoln Menny Oppenheimer, and other bank¬ 
ing firms and institutions of Germany. 

2. On August 13, 1926, an award in the sum of $8,150.09, with 
interest at 5% per annum from January 1, 1920, to the date of pay¬ 
ment, Docket No. 7023, List Nos. 5452 and 5457, based upon debts 
consisting of bank balances in marks owing as of April 6, 1917, by 
the Commerz- & Privat-Bank A. G. and another German banking 
institution. 

3. On January 14, 1927, an award in the sum of $817,134.84, with 
interest at 5% per annum from January 1,1920, to the date of pay¬ 
ment, Docket No. 7948, List No. 5451, based upon debts consisting of 
bank balance in marks owing as of April 6, 1917, by the Deutsche 
Bank, a German banking corporation. 

4. On February 11, 1928, an award in the sum of $3,000.00, with 

interest at 5% per annum from June 30, 1920, to the date of 

3 payment, Docket No. 8199, List No. 5449, based upon a debt 
arising out of a pre-war transaction due and owing from 

Allianz Versicherungs Aktiengesellschaft in Berlin, and other Ger¬ 
man insurance companies. 

5. On November 9, 1928, an award in the sum of $4,074.00, with 
interest at 5% per annum from January 10,1920, to the date of pay¬ 
ment, Docket No. 8369, List No. 5448, based upon the treaty of Berlin 
of August 25,1921. 

IV. After the passage of the settlement of war claims act of 1928 
and pursuant to and in accordance with the provisions of said act the 
said awards were duly certified by the Secretary of State of the 
United States to the Secretary of the Treasury of the United States; 
and within the time and in accordance with the requirements and 
provision^ of said act, and the rules and regulations issued by the 
Secretary of the Treasury under said act, petitioner herein duly 
made and filed with the Secretary of the Treasury its applications 
for the payment of each and every one of the awards hereinabove 
mentioned and listed; and thereafter such proceedings were had that 
the said applications were granted and payments on account in 
respect of the said awards were made by the Secretary of the Treas¬ 
ury to petitioner. 

v. On or about the 15th day of July, 1929, an additional payment 
in the sum of $47,210.78 became due and payable by the Secretary of 
the Treasury to your petitioner upon or in respect of the £aid 
awards hereinabove mentioned and listed, and the Secretary of the 
Treasury of the United States drew and delivered to petitioner his 
check drawn on the Treasurer of the United States, dated July 15, 
1929, for the said sum of $47,210.78. Petitioner thereafter caused 
said check to be duly and promptly present**! for payment; 

4 but, when so presented, payment was refused by reason of the 
following: 

On or about the 12th day of July, 1929, one Julia Doerschuck and 
others as executors of the estate of one Gustave J. L. Doerschuck, 
deceased, filed suit in this court bearing equity number 50033 against 
petitioner herein and Andrew W. Mellon as Secretary of the Treas¬ 
ury, as defendants. The said plaintiffs instituted said suit on their 
own behalf and on behalf of numerous other unnamed persons alleged 
to be similarly situated; and in said suit claimed that they and the 
others similarly situated were the owners of or had some interest in 
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or claim against the bank account in marks owing by the; Deutsche 
Bank to the firm of Zimmermann & Forshay, in respect of which the 
award hereinabove mentioned and listed in the sum of $817,134.84 
was entered on January 14, 1927. By virtue of this fact it was 
alleged and claimed in said suit that the plaintiffs therein and others 
simuarly situated were entitled to a lien upon the said a 1 ward and 
payments made or to be made by the Secretary of the Treasury of 
the United States upon or in respect of said award, and they prayed 
for a decree establishing their claims and pendente lite for an injunc¬ 
tion against the Secretary of the Treasury enjoining him from mak¬ 
ing any further payments upon said award to petitioner herein, and 
for the appointment of a receiver to receive and hold iany sums 
payable or to become payable upon or in respect of said award. 
Thereafter a complaint in intervention was filed in said cause in 
which numerous other persons and corporations claiming to have 
interests similar to those of the original plaintiffs, intervened and 
made themselves party plaintiff in said action, and brayed for 
5 the same relief as that prayed for by the original plaintiffs in 
said action. 


However, notwithstanding the prayers for relief contained in the 
original bill of complaint and the complaint in intervention, no 
injunction or order or decree of any kind was issued by this court or 
by any of the judges of this court enjoining or restraining the de¬ 
fendant herein as Secretary of the Treasury from making ainy further 
payment or payments to petitioner herein upon or in resbect of any 
award or awards of the Mixed Claims Commission in fator of this 
petitioner, nor was any receiver appointed in said cause! to receive 
or hold any sums due and payable or becoming due and payable by 
the Secretary of the Treasury upon or in respect of any award or 
awards of the Mixed Claims Commission. Nevertheless, merely 
because of the pendency of the said suit, the defendant herein, 
Andrew W. Mellon as Secretary of the Treasury, notified and 
directed the Treasurer of the United States not to pay the said check 
dated July 15, 1929, hereinabove mentioned, and by reason thereof 
payment of said check was refused when the same was! presented, 
and neither the said check nor the sum represented thereby, nor any 
part thereof, has been paid to or received by petitioner although due 
demand for payment has been made. 

VI. Such proceedings were had in said suit in equity No. 50033 
hereinabove mentioned that on or about the 16th day of March, 1931, 
upon motion duly made and filed by petitioner herein as defendant in 
said suit in equity, and after argument by counsel for the original 
plaintiffs and the plaintiffs in intervention and for petitioner herein 

as a defendant in said suit, final decrees were duly ! entered by 
6 this honorable court dismissing both the original bill of com¬ 
plaint and the complaint in intervention with costs. De¬ 
fendant herein as a defendant in said suit in equity isj chargeable 
with notice of said proceedings, and in addition petitioner herein 
duly notified said Andrew W. Mellon as Secretary of the Treasury 
of the dismissal of said suit in equity, and served upon him copies of 
these final decrees dismissing the said bill of complaint and com¬ 
plaint in intervention. 

VII. The original plaintiffs and plaintiffs in intervention in said 
suit in equity No. 50033 duly noted their appeals to the Court of 
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Appeals of the District of Columbia from the said final decrees of 
dismissal mentioned in the preceding paragraph, but they have 
wholly failed and refused to give or file any supersedeas bond super¬ 
seding or staying the effect of said final decrees of dismissal although 
the time within which, in accordance with the rules and practice 
of this court, any such supersedeas bond or bonds must be filed has 
long since expired. 

VIII. Petitioner is advised and believes, and therefore avers upon 
information and belief that since the 15th day of July, 1929, various 
other and additional sums have accrued and become payable to peti¬ 
tioner on account of or in respect of the awards of the Mixed Claims 
Commission hereinabove mentioned and listed, in amounts and dates 
as follows: 

On the 16th day of December, 1929, the sum of $56,734.27. 

On the 31st day of March, 1930, the sum of $40,155.26. 

On the 30th day of September, 1930, the sum of $64,018.95. 

On the 31st day of March, 1931, the sum of $42,251.51. 

7 IX. Petitioner herein has duly notified the defendant herein 
as Secretary of the Treasury of the fact that the original 

plaintiffs and the plaintiffs in intervention have wholly failed and 
refused to £ive or file any supersedeas bond or other bond to super¬ 
sede or stay the effect of the final decrees of dismissal dismissing 
the original bill of complaint and the complaint in intervention in 
said equity suit No. 50033, although the time for the filing or giving 
of such bond or bonds has long since expired, and has duly demanded 
of the defendant as Secretary of the Treasury payment not only of 
the sum of $47,210.78 hereinabove mentioned, but of the other and 
additional sums becoming due since July 15, 1929, and hereinabove 
mentioned, and any and all other sums due or payable to petitioner 
herein upon or in respect of the awards in favor of petitioner made 
by the Mixed Claims Commission and hereinabove mentioned and 
listed; but the defendant herein, notwithstanding all of said facts 
and said demands, has failed and refuses to pay to petitioner the 
said sums or any part or portion thereof, basing said refusal solely 
upon the pendency of the said appeals taken by the original plain¬ 
tiffs and plaintiffs in intervention in the said suit in equity No. 
50033 as hereinabove mentioned: and defendant herein as Secretary 
of the Treasury in response to the said demands made by petitioner 
herein for payment of the sums which have fallen due upon or in 
respect of the said awards of the Mixed Claims Commission, has 
notified petitioner that he wdll not make nor allow to be made any 
further payment or payments until the said appeals have been 
finally disposed ox. 

8 X. Petitioner is informed and believes, and on such informa¬ 
tion and belief avers that it has done and performed all of 

the things required to be done and performed by it under and pur¬ 
suant to the settlement of war claims act of 1928 and the rules and 
regulations issued by the defendant herein as Secretary of the Treas¬ 
ury under said statute, and that pendency of the appeals taken by 
the original plaintiffs and the plaintiffs in intervention in said suit 
in equity No. 50033, in view of the fact that the bill of complaint and 
the complaint in intervention have been duly dismissed by final decree 
entered in said cause, and no supersedeas or other bonds staying or 
suspending the effect of the said decrees of dismissal have been filed 
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or given, constitutes no good or sufficient reason for the failure and 
refusal of the defendant herein as Secretary of the Treasury to pay 
to petitioner whatever sums have accrued and become payable upon 
or in respect of the various awards entered by the Miked Claims 
Commission in favor of petitioner and hereinabove mentioned and 
listed, together with interest thereon from the date each such pay¬ 
ment became due and payable. Petitioner further avers knd charges 
that no claim has been made by anyone at any time adverse to the 
rights or claims of petitioner herein to or against any of the awards 
other than the award in respect of the Deutsche Bank accbunt, which 
was made the subject of the said suit in equity No. 50033, as is here¬ 
inabove stated, and that there is not now, nor has there been at any 
time since July 15, 1929, any reason or ground whatsoever for the 
defendant herein as Secretary of the Treasury to withhold from peti¬ 
tioner payment of the sums accruing and becoming payable upon 
and in respect of each of the awards of the Mixed Claims 

9 Commission hereinabove mentioned and listed, other than the 
said award in respect of the said Deutsche Bank account. 

XI. Petitioner is informed and believes, and upon such information 
and belief avers, that payment of the sums of money becoming due 
and payable to petitioner upon the various and several awards entered 
by the Mixed Claims Commission of the United States arid Germany 
in favor of petitioner which are hereinabove mentioned! and listed, 
under the provisions of the settlement of war claims act jof 1928 is a 
purely ministerial duty, the performance of which by defendant 
herein as Secretary of the Treasury is made mandatory by said stat¬ 
ute, and the failure and refusal oi said defendant as such Secretary 
of the Treasury to. pay to petitioner the various sums of money which 
have accrued and become payable to it by reason of the matters and 
things hereinbefore stated is wholly arbitrary and unjustified and in 
direct violation of the mandatory provisions of said settlement of war 
claims act of 1928. Under these circumstances, petitioned has no ade¬ 
quate relief other than to apply to this honorable pourt for a 
peremptory writ of mandamus requiring the defendant Andrew W. 
Mellon, as Secretary of the Treasury of the United States, to pay to 
petitioner the various sums of money, together with interest thereon, 
which have become due and payable under and in accordance with the 
provisions of the settlement oi war claims act of 1928 upon and in 
respect of the various separate awards of the Mixed Claips Commis¬ 
sion, United States and Germany, entered in favor of petitioner and 
which are mentioned and scheduled hereinbefore. 

10 Wherefore, in consideration of the premises, petitioner prays 
for relief as follows: 

First. That a rule be issued out of this court directed to the said 
Andrew W. Mellon, as Secretary of the Treasury, requiring him to 
show cause on a day certain, if any he has, why he shopld not make 
payment to the petitioner forthwith and without further delay of 
such sums as are due and payable to the petitioner undpr the settle¬ 
ment of war claims act of 1928 on account of the awards of the 
Mixed Claims Commission, United States and Germany, entered 
in favor of the petitioner. 

Second. That upon hearing on said rule a writ of mandamus be 
issued directed to the defendant, Andrew W. Mellon, as Secretary 
of the Treasury, requiring him to make payment to tpe petitioner 
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forthwith and without further delay, of any and all sums of money 
which now may be due to the petitioner on account of the awards 
entered in its favor by the Mixed Claims Commission, United States 
and Germany, in accordance with the terms and provisions of the 
settlement ot war claims act of 1928, and to continue hereafter to 
make payment to the petitioner of any and all such sums as may 
become due and payable under said act. 

Third. That petitioner be granted all other and further relief to 
which in the premises it may be entitled. 

Z. & F. Assets Realization Corporation. 

By Hubert E. Rogers, Secretary. 

Spier Whitaker, 

Lawrence A. Baker, 

Henry Ravenel, 

Attorneys for 'plaintiff. 

11 State of New York, 

County of New York, ss: 

Hubert E. Rogers, being duly sworn, deposes and says that he is 
the secretary of the Z. and F. Assets Realization Corporation, named 
as petitioner hereinabove, and is duly authorized to make this verifi¬ 
cation; that he has read the foregoing petition for writ of manda¬ 
mus and is fully acquainted with the contents thereof; that the 
matters stated therein upon his personal knowledge are true, and 
those therein stated upon information and belief he verily believes. 

Hubert E. Rogers. 

Subscribed and sworn to before me this 21st day of May, 1931. 

Rose L. Gallagher, 

Notary Public. 

New York County Clerk’s No. 15. 

New York Register’s No. 3-G-486. 

Commission expires March 30, 1933. 

Spier Whitaker, 

Baker, Selby & Rutter, 

Attorneys for the petitioner. 

12 Rule to show cause 

Filed May 22, 1931 

******* 

Upon consideration of the petition of Z. & F. Assets Realization 
Corporation, a corporation, filed in this court on the 22nd day of 
May, 1931, it is by the court this 22nd day of May, 1931, 

Ordered, that Andrew W. Mellon, as Secretary of the Treasury of 
the United States, appear before this court at the place of holding 
same in the courthouse, city of Washington, District of Columbia, on 
Monday, the 8th day of June, 1931, at ten o’clock a. m., or as soon 
thereafter as counsel can be heard, and show cause, if any he has, 
why a writ of mandamus should not issue as prayed for in said peti¬ 
tion; and it is further 
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Ordered, that a copy of the said petition and of this rule be served 
upon said Andrew W. Mellon, as Secretary of the Treasury, on or 
before Monday, the 25 day of May, 1931. 

Jennings Bailey, 

; Justice . 

Marshals return 


Served a copy of the within rule on Andrew W. Mellon, as Secre¬ 
tary of the Treasury of the United States, personally, 5/22/31. 
Edgar C. Snyder, U. S. marshal in and for the Dist. of Columbia, by 
H. C. Allen, deputy U. S. marshal. K. 


13 Responder^s answer to petition and rule to show cause 

i 

Filed June 8, 1931 I 

* i 

* * * * * • * 

Comes now the respondent and in answer to the realtor’s petition 
herein filed, as well as by way of return to the rule to show cause 
herein issued, says: 

1. This respondent admits the averments contained in paragraph 
one of the petition. 

2. This respondent admits the averments contained ip paragraph 
two of the petition. 

3. This respondent admits the averments contained ipi paragraph 
three of the petition. 

4. This respondent admits the averments contained in paragraph 
four of the petition. 

5. This respondent admits the averments contained in paragraph 
five of the petition. 

6. This respondent admits the averments contained in paragraph 
six of the petition. 

7. This respondent admits the averments contained in paragraph 
seven of the petition. 

8. This respondent admits the averments contained in paragraph 

eight of the petition. i 

14 9. Answering the averments contained in paragraph nine of 
the petition, the respondent admits that the petitioner herein 

has notified him of the fact that the original plaintiff and plaintiffs 
in intervention have not filed any supersedeas bond or other bond 
to supersede or stay the effect of the final decrees of dismissal in 
equity suit No. 50033. The respondent further admits that the peti¬ 
tioner has made demand upon him for payment of the sum of $47,- 
210.78 and of the other and additional sums becoming due since July 
15, 1929, and that he has declined to pay the petitioner the sum of 
$47,210.78 above mentioned, and all other amounts accrued on award 
Docket No. 7948, mentioned in subparagraph three of paragraph 
three of the petition. The respondent states that on Msiy 29,1931, ne 
mailed to the petitioner four checks in the amounts as follows: 
$1,557.67, $1,102.49, $1,757.68, $1,160.07, covering the amounts due on 
awards Docket Nos. 6997, 7023, 8199, and 8369, respectively, men¬ 
tioned in subparagraphs one, two, four, and five of paragraph three 
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of the petition. The respondent further states that the only part of 
the amounts due on awards Docket Nos. 6997, 7023, 8199, and 8369, 
above mentioned, which he has not paid is that part of the amounts 
due thereon which is included in the check in the amount of $47,- 
210.78, which is now in the possession of the petitioner. The respond¬ 
ent states that upon the petitioner’s returning to him the said check 
in the amount of $47,210.78 he is ready and willing to pay to the 
petitioner the amounts due on awards Docket Nos. 6997, 7023, 8199, 
and 8369, which are included in the check now held by the petitioner. 
The respondent admits that his refusal to pay to the petitioner the 
amount accrued on award Docket No. 7948, mentioned in 

15 subparagraph three of paragraph three of the petition is based 
solely upon the pendency of the appeals taken by the original 

plaintiff and plaintiffs in intervention in the said suit in Equity No. 
50033. 

10. Answering paragraph ten of the petition, the respondent ad¬ 
mits that the petitioner has performed all of the things required 
to be done and performed by it under and pursuant to the settlement 
or war claims act of 1928 and the rules and regulations issued by 
the respondent herein as Secretary of the Treasury under said stat¬ 
ute, but denies that the pendency of the appeals taken by the original 
plaintiff and plaintiffs in intervention in said suit in Equity No. 
50033 are not good or sufficient reasons for the refusal of the 
respondent to pay to the petitioner whatever sums have accrued on 
award Docket No. 7948 mentioned in subparagraph three of para¬ 
graph three of the petition. The respondent admits that there have 
been no claims made by anyone at any time herein mentioned adverse 
to the rights of the petitioner to or against any of the awards other 
than award Docket No. 7948. 

11. Answering paragraph eleven of the petition, the respondent 
denies that under the provisions of the settlement of war claims act 
of 1928, in view of the circumstances in this case, the payment of 
the sum due on award Docket No. 7948 is a purely ministerial duty, 
or that said duty is made mandatory by said statute. The re¬ 
spondent further denies that his refusal to pay to the petitioner the 
sum due on award Docket No. 7948 is arbitrary, unjustified, or in 
direct violation of the provisions of the settlement of war claims 
act of 1928. 

Further answering, this respondent says that the money in 

16 question is held by him as a stakeholder and that prior to 
the filing of this petition a suit was instituted on the equity 

side of this court entitled Julia Doerschuck, George C. Doerschuck, 
et al. vs. Andrew W. Mellon and Z. & F. Assets Realization Corpo¬ 
ration, Equity No. 50033, in which suit the plaintiffs claimed liens 
on the fund involved in award Docket No. 7948 in amounts stated 
in German marks which this respondent is informed and believes 
and therefore avers aggregate more than $200,000.00 in United States 
money. This respondent further avers that the equity suit herein 
referred to has been dismissed and the plaintiffs therein have per¬ 
fected appeals, which appeals are now pending before the Court 
of Appeals of the District of Columbia or are in process of being 
calendared on the dockets of that court. The respondent further 
says that upon receipt of an order of acquittance signed by all of 
the rival claimants to said fund he will be w illin g to pay whatever 
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sum or sums may be due on award Docket No. 7948 which this 
respondent respectfully submits to this honorable court is as much 
as could be done by him without the possibility of embroiling the 
United States in litigation in which it has no interest whatsoever. 
This respondent further states that in any event he is ready and 
willing to pay to the petitioner any amount due on the said award 
Docket No. 7948 over and above the amounts actually claimed by 
the plaintiffs and plaintiffs in intervention in equity suit No. 50033 
in this court, as soon as the amounts claimed by the said plaintiffs 
and plaintiffs in intervention can be definitely ascertained. 

Finally, this respondent says that the plaintiffs and| plaintiffs in 
intervention in equity suit No. 50033 in this court are proper and 
indispensable parties to this suit. 

Wherefore, having made full and complete answer to the petition 
this respondent prays that the rule herein issued may lie discharged 
and the petition be dismissed and he may recover reasonable 

17 costs in this behalf expended. 

By direction of the Secretary. 

Ferry K. Heath, 

Acting Secretary of the Treasury. 

Leo A. Rover, 

United States Attorney , 

John R. Benney, 

Special Attorney , 

Counsel for the respondent 
Andrew W. Mellon , Secretary of the Treasury. 

District of Columbia, ss: 

Ferry K. Heath, Acting Secretary of the Treasury, bn oath says; 
that he has read the foregoing answer; that he is informed that the 
matters of fact therein stated are true and he believes them to be 
true. 

Ferry K. Heath, 

Acting Secretary of the Treasury. 

Subscribed and sworn to before me this 8th day of June, 1931. 

[seal.] Samuel H. Marks, 

Notary Public, D. C. 

My commission expires December 12, 1932. 

18 Demurrer to answer of defendant , Andrew W. Mellon 

Filed June 15, 1931 

7 ; 

******* 

The plaintiff says that the answer of the defendant, Andrew 
Mellon, to the rule to show cause and petition is bad ifi substance. 

1. The answer admits that the plaintiff is the 44 person on behalf 
of whom ” an award has been made by the Mixed Claims Commis¬ 
sion, United States and Germany; that said claim has been duly 
certified by the Secretary of State to the Secretary of the Treasury; 
that the plaintiff has complied with the conditions prescribed by the- 
settlement of war claims act of 1928; and that there are due and 
payable in the Treasury of the United States certain portions of said. 
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award, but wholly fails to set forth any facts or provisions of law 
justifying the refusal of the defendant to pay over said amounts 
to the plaintiff. 

2. Tne answer admits that while a certain suit in equity was filed 
in this court seeking to enjoin the defendant from paying to the 
plaintiff any amounts on the award made in behalf of the plaintiff 

by the Mixed Claims Commission, United States and Ger- 

19 many, and to establish a lien against said award, that no in¬ 
junction or restraining order was ever issued against the 

defendant and that on March 15, 1931, final decrees were entered in 
said equity suit dismissing it as to the original plaintiffs and to the 
intervenors therein. Said answer further admits that while ap¬ 
peals have been noted by the plaintiffs and intervenors to the Court 
of Appeals of the District of Columbia from the final decrees entered 
in said equity suit, neither the plaintiffs nor the intervenors have 
taken any steps whatsoever to indemnify this plaintiff as defendant 
in said suit nor to stay any proceedings which this plaintiff is entitled 
to take pending said appeals. 

3. The answer of the defendant, while seeking to deny that the 
duties sought to be enforced by writ of mandamus against the de¬ 
fendant are ministerial only and mandatory, wholly fails to set forth 
any facts or provisions of law in support of such denial. 

4. The answer seeks to justify the refusal of the defendant to 
perform the duties required of him by asserting that the plaintiffs 
and intervenors in the suit in equity above referred to are proper 
and indispensable parties to this suit, whereas it affirmatively ap¬ 
pears from the allegations of the petition admitted by the answer 
and the affirmative allegations of the answer, that said plaintiffs 
and intervenors would not be proper parties to this proceeding, as 
they have no rights or interests which could or should be adjudicated 
herein, nor is any relief prayed as against them. 

5. The answer of the defendant not only fails to set forth any 
defense whatsoever to the petition nor in justification for refusing 
to perform the duties required by the petition, but affirmatively 
shows that the plaintiff is entitled to the relief sought and the issu¬ 
ance of a peremptory writ of mandamus for the enforcement 

thereof. 

20 i Spier Whitaker, 

Baker, Selby & Rutter, 

Attorneys for Plaintiff. 


Service of a copy of the foregoing demurrer acknowledged this 
loth day of June, 1931. 

John R. Benney, 
Attorney for Defendant. 


21 


* 


Opinion of J ustice Bailey 
Filed June 30, 1931 

****** 


I see no difference in principle between this case and the Carlin 
case. In each case a bill had been filed to set up a lien upon the funds 
in the hands of the defendant, and the nature of these liens is, I 
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think, immaterial. A plaintiff who does not offer to secure a de¬ 
fendant against loss ought not to be permitted to tie up a fund in the 
hands of a third party indefinitely by means of an appeal from a 
decision adverse to his claims. 

The demurrer to the answer will be sustained. 


Bailey, Justice. 


In the Supreme Court of the District of Columbia 


Tuesday, June 30,1931. • 

Sessions resumed pursuant to ad j ournments. Hon. Jennings Bailey r 
Joseph W. Cox, justices, presiding. j 

* * * * * * j # 

Upon consideration of the demurrer filed herein to the respondent’s 
answer it is ordered that said demurrer be, and the saipe is hereby,, 
sustained. 

Bailey, Justice. 

i 

i 

22 Thursday, Juj,y 2,1931. 

Session resumed pursuant to adjournment. Hon. Jennings 

Bailey, justice, presiding. 

* * * * * * j * 

Comes now the respondent by his attorney of record and elects to 
stand upon his answer filed herein, and it appearing to the court 
that a demurrer to said answer was sustained on June &0, 1931, it is 
ordered that judgment be entered in accordance therewith. 

Wherefore it is considered that the prayers of said petition be. 
and the same are hereby, granted, and that a peremptory writ of 
mandamus be issued against said respondent as prayed in said 
petition. 

To the foregoing judgment the respondent by his attorney of 
record, in open court, notes an appeal to the court of appeals ox this 
district. 

Bailey, Justice. 

23 Assignment of error 

Filed August 4, 1931 j 

I 

The respondent hereby specifies the following assignments of 
error to be considered on appeal in the above-entitled case: 

1. The court erred in directing the issuance of the writ of manda¬ 
mus to the respondent in this case. 

2. The court erred in sustaining the demurrer to the respondent’s 
answer. 

3. The court erred in requiring the respondent to disburse forth¬ 
with the fund while an equity suit asserting adverse claims to and 
liens upon the said fund is pending on appeal in this court. 

4. The court erred in ordering the disbursal of the fund in con¬ 

troversy forthwith, the execution of which order would deprive 
the Court of Appeals of jurisdiction to proceed with the case men¬ 
tioned in the respondent’s answer, which case is now before this 
court. I 
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5. The court erred in ordering the disbursal of the fund in con¬ 

troversy while the sole parties before the court were the 

24 petitioner and the respondent, thus depriving the litigants in 
the case now on appeal to this court of their right to a hearing 

by this court on their claims. 

6. The court erred in not holding that because the fund in contro¬ 
versy is in the possession of the respondent in the capacity of a 
stakeholder he is legally bound to hold and retain said fund until 
the determination of any suit filed to establish the ownership thereof. 

7. The court erred in not holding that it would be a contempt of 
the appellate jurisdiction of this court to disburse the fund in con¬ 
troversy while the appeal in the suit in equity to enforce liens and 
declare equitable assignments thereon is pending before this court. 

Leo A. Rover, 

United States Attorney. 

John R. Benney, 

Special Attorney, Cownsel for the Respondent, 
Andrew W. Mellon, Secretary of the Treasury. 

Service of a copy of the above assignment of error accepted this 
4 day of August, 1931. 

Spier Whitaker, 
Henry Ravenel, 
Attorney for Petitioner. 

25 Designation of record by respondent 

Filed August 4, 1931 

******* 

The respondent hereby designates the following papers and records 
to be included in the transcript of record on the appeal in the 
above-entitled case: 

1. Petition for a writ of mandamus filed May 22, 1931. 

2. Rule to show cause entered May 22, 1931. 

3. Answer to the petition for a writ of mandamus and the rule 
to show cause filed June 8, 1931. 

4. Demurrer to answer filed June 15, 1931. 

5. Memorandum opinion of the court. 

6. Order on the minutes sustaining demurrer and granting the 
writ of mandamus entered July 2, 1931, with allowance of appeal. 

7. Assignment of error filed August 4, 1931. 

8. This designation of record. 

Leo A. Rover, 

United States Attorney , 

John R. Benney, 

Special Attorney, Cownsel for the Respondent 
i Andrew W. Mellon, Secretary of the Treasury. 
Service of a copy of the above designation of record accepted this 
4 day of August, 1931. 

Spier Whitaker, 
Henry Ravenel, 
Attorneys for Petitioner. 
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In the Supreme Court of the District of Columbia 

i ■- . r ’' 

i 

United States of America, 

District of Columbia^ ss: 

I, Frank E. Cunningham, clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 25, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 79631, At t<aw, wherein 
United States of America ex rel. Z. & F. Assets Realization Cor- 

? oration is plaintiff and Andrew W. Mellon, as Secretary of the 
'reasury of the United States, is defendant, as the same remains 
upon the files and of record in said court. 

In testimony whereof, I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 3rd 
day of September, 1931. 

Frank E. Cunningham, 

Clerk. 

(Indorsement on cover:) District of Columbia Supreme Court. 

No. 5481. Andrew W. Mellon, as Secretary of the Treasury of the 
United States, appellant, vs. United States of America, ex rel. Z. & F. 
Assets Realization Corporation. Court of Appeals, District of 
Columbia. Filed Sep. 4,1931. Henry W. Hodges, clerk. 
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In the Court of Appeals of the District of 

Columbia 

i 

i 

April Term, 1931 


No. 5481, Special Calendar 

Andrew W. Mellon, as Secretary of the Treas- 
ury of the United States, appellant j 

i 

v . 

i 

United States of America, ex rel. Z. & F. Assets 
Realization Corporation, appellee 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 


BRIEF OF THE APPELLANT 

i 

— 

i 

STATEMENT OF CASE 

! 

i 

The Petition for Mandamus in this case shows 
that the Appellee, the Z. & P. Assets Realisation 
Corporation, as assignee through bankruptcy of 
the firm of Zimmermann & Porshay prosecuted be¬ 
fore the Mixed Claims Commission, United States 
and Germany, various claims held by it as assignee 
through bankruptcy of the firm of Zimmermann & 

Porshay; that thereafter awards were made by the 

(i) 
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Mixed Claims Commission in favor of the Appellee 
on the said claims; that the Secretary of State duly 
certified the said awards to the Secretary of the 
Treasury; that the Appellee made due application 
to the Secretary of the Treasury for payment of the 
said awards and that certain payments on account 
of said awards were made by the Secretary of the 
Treasury to the Appellee. The Petition further 
states that on or about July 12, 1929, one Julia 
Doerschuck and others, as executors of the estate 
of Gustave J. L. Doerschuck, deceased, filed a suit 
in the Supreme Court of the District of Columbia, 
bearing Equity No. 50033, against the Appellee and 
Andrew W. Mellon, as Secretary of the Treasury, 
in which suit the plaintiffs in said Equity suit No. 
50033 claimed liens on the said fund. Thereafter a 
Complaint in Intervention was filed in the said 
Equity suit No. 50033 in which numerous other per¬ 
sons and corporations made themselves plaintiffs 
and claimed liens on the said funds similar to that 
claimed by the original plaintiffs. The Petition 
further shows that such proceedings were had in 
the said Equity suit No. 50033; that upon motion 
duly made by the Appellee herein the said Equity 

i 

suit No. 50033 was dismissed and final decrees en¬ 
tered therein by the Supreme Court of the District ' 
of Columbia. The original plaintiffs and plaintiffs 
in intervention in said Equity suit No. 50033 duly 
noted their appeals to this Court from the said final 
decrees to the dismissal but failed to give or file any 


I 


i 

! 

supersedeas bond superseding or staying the effect 
of said final decrees of dismissal. The Appellee 
herein made demand upon the Secretary |of the 
Treasury for payment of the amounts due on the 
said awards, but’ payment was refused. It is con¬ 
tended in the Petition that payment of these Awards 
under the provisions of the “Settlement of War 
Claims Act of 1928 (45 Stat. 254) ” is purely a min¬ 
isterial duty and that the refusal of the Appellant 
to pay said claims is arbitrary. The Petition fur¬ 
ther shows that the claims made against the said 
award by the plaintiffs in Equity suit Noj 50033 
have no relation to any of the awards made other 
than an award made in respect to the Deutsche 
Bank account. The amounts due on the Awards 

* j 

other than the award relating to the Deutsche Bank 
account have been paid by the Appellant since the 
filing of the Petition for Mandamus, and the only 
amount now being withheld by the Appellant is the 
amount due on award, Docket No. 7948, list No. 
5451, growing out of the Deutsche Bank account. 
(R. 2.) | 

The Appellant in his Answer admitted all of the 

material allegations contained in the Appellee’s 

! 

Petition, and as a defense thereto denied that his 
refusal to pay the sum due on award, Docket No. 
7948, was arbitrary, unjustified, or in direct viola¬ 
tion of the provisions of “Settlement off War 
Claims Act of 1928” for the reason that he had been 
impleaded in a suit instituted on the Equity! side of 
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the Supreme Court of the District of Columbia, 
entitled Julia Doerschuck, George C. Doerschuck, 
et al., v. Andrew W. Mellon and Z. and F. Assets 
Realization Corporation, Equity’ No. 50033, in 
which suit the plaintiffs claimed liens on the 
fund involved in amounts aggregating more than 
$200,000, which cause was then pending on appeal 
in this Court or was in. process of being calendared 
on the dockets of this Court. (R. 8.) 

On June 15,1931, the Appellee filed a Demurrer 
to Appellant’s Answer (R. 9), and on July 2,1931, 
the Appellee’s Demurrer was sustained (R. 11). 
The Appellant noted an appeal in open court and 
reserved seven assignments of error (R. 11) as 
follows: 

1. The court erred in directing the issu¬ 
ance of the writ of mandamus to the respond¬ 
ent in this case. 

2. The court erred in sustaining the de¬ 
murrer to the respondent’s answer. 

3. The court erred in requiring the re¬ 
spondent to disburse forthwith the fund 
while an equity suit asserting adverse claims 
to and liens upon the said fund is pending 
on appeal in this court. 

4. The court erred in ordering the dis¬ 
bursal of the fund in controversy forthwith, 
the execution of which order would deprive 
the Court of Appeals of jurisdiction to pro¬ 
ceed with the case mentioned in the respond¬ 
ent’s answer, which case is now before this 
court. 
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5. The court erred in ordering the dis¬ 
bursal of -the fund in controversy while the 
sole parties before the court were the peti¬ 
tioner and the respondent, thus depriving 
the litigants in the case now on appeal to 
this court of their right to a hearing by this 
court on their claims. 

6. The court erred in not holding that be¬ 
cause the fund in controversy is in the pos¬ 
session of the respondent in the capacity of a 
stakeholder he is legally bound to hold and 
retain said fund until the determination of 

l 

any suit filed to establish the ownership 
thereof. 

7. The court erred in not holding that it 
would be a contempt of the appellate juris¬ 
diction of this court to disburse the fund in 
controversy while the appeal in the suit in 
equity to enforce liens and declare equitable 
assignments thereon is pending before this 
court. 

I 

PRINCIPAL POINT INVOLVED 


The Secretary of the Treasury can not be com¬ 
pelled by Mandamus to disburse the fund jin con- 
troversy pending the final determination and 
adjudication of the rights of various claimants to 
said fund whose cases are now pending befbre this 
Court. j 


MANDAMUS WILL NOT LIE PENDING EQUITY LITIGATION 

In the case of Bayard v. White, 127 U. §>. 246, a 

case in which the facts were very similar to the 

' . * , 

case at bar, the Supreme Court of the United States 


i 
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held that Mandamus would not lie to compel the 
Secretary of State to make payment of a portion 
of an award, received from a foreign government, 
to a claimant pending the final adjudication of title 
to said fund as between rival claimants. In the 
case of Bayard v. White the Supreme Court of the 
United States said: 

The Secretary of State, in view of such 
litigation, was not bound to decide between 
such conflicting claims, after he had notice 
of them, and that they were in litigation, and 
when his decision might, perhaps, be a dif¬ 
ferent one from what that of the court would 
be in the litigation. 

In this connection the court’s attention is also in¬ 
vited to the cases of LeCrone v. McAdoo, 48 App. 
D. C. 181, and Knickerbocker Insurance Company v. 
Mellon, 41 Fed. (2nd) 119. 

PENDENCY OF APPEALS BY ADVERSE CLAIMANTS 

When a fund is held in trust by the Secretary 
of the Treasury, whose duty it is to disburse this 
fund to the proper parties, the question arises as 
to what extent he may be responsible to claimants 
seasonably commencing actions against him, assert¬ 
ing title to said fund not as a creditor but as an 
adverse claimant. If a stakeholder or trustee is 
notified of the existence of a claim to funds in his 
possession it becomes his duty to investigate be¬ 
fore making payment of the fund. In case notice is 
followed by court action, it becomes his duty with¬ 
out being enjoined to withhold payment until the 
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| 

rights of said claimants arc finally adjudicated. 
Wartman v. Wartman, Fed. Case No. 17210* In 
the Wa/rtmcm case a Bill in Equity was filed seeking 
among other things, to have a trust fund ih the 
hands of the defendant paid into court in order that 
the same might be conserved and protected. In 
the defendant’s Answer he admitted having ip his 
hands the said trust funds. While the cas$ was 
pending, and before an order was issued directing 
him to pay said funds into court, the defendant dis¬ 
bursed the funds to persons by him thought ! to be 
entitled thereto. Chief Justice Taney, sitting on 
the Circuit Court Bench, held that the defendant 
was guilty of contempt of court, and committed 
him to jail until the said fund should be pai& into 
the registry of the court, or until the defendant 
showed that he was actually an insolvent debtor. 

Had the Appellant in this case accepted the deci- 

i 

sion of the Supreme Court of the District of 
Columbia dismissing the Bill of Complaint in the 
Equity case (now pending in this Court) as a final 
adjudication of the matter and as warranting him 
in making payment of these funds, his acceptance 
of said decision would have taken from the 'plain¬ 
tiffs in that case their right of appeal by depriv¬ 
ing this Court of its jurisdiction over the subject 
matter of the suit. 

i 

RESPONSIBILITY OF STAKEHOLDERS 

I 

The duty of a stakeholder or trustee to retain 

possession of funds in his hands claimed adversely 

! 

*i 

i 

i 

i 
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by several persons is not dependent upon the issu¬ 
ing of an Order or Injunction, but rests on the fact 
that notice is given of an existing claim and season¬ 
able application has been made to the court having 
jurisdiction to adjudicate the rights of the claim¬ 
ants. The determination of the question as to 
which claimant has the better title to the fund is 
taken out of the trustee or stakeholder and is vested 
in the court pending final adjudication by due 
process of law. In the event this Court should 
reverse the decision of the lower court in the Equity 
case, such reversal would give rise to immediate 
demand upon the Secretary of the Treasury to pay 
over the fund a second time. Payment under the 
provisions of the Writ of Mandamus issued in this 
case would not prevent the Government from being 
compelled to make a second payment in the event 
this Court should reverse the decree of the lower 
court in the equity suit now pending. United 
States v. Borcherling, 185 U. S. 223, and Mac - 
Kenzie v . Englehard, 266 U. S. 131. 

CONTEMPT OE APPELLATE JURISDICTION 

Should the Appellant act upon the Writ of 
Mandamus the subject matter of the equity suit, 
to wit, the fund in controversy, would be paid out 
of the Treasury, thus depriving this Court of an 
opportunity to review the decision of the lower 
court in the equity suit now pending. Removal of 
the subject matter of a suit pending appeal clearly 
constitutes contempt of the appellate jurisdiction 
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of this court. Merrimack River Savings Bank v. 
City of Clay Center, 219 TJ. S. 527. In this con¬ 
nection attention is invited to the case of Barz v. 
Sawyer, 159 Iowa 481, wherein the Supreme Court 
of Iowa said: 

Plaintiffs had the right to assume that, 
should any change in the situation be ef¬ 
fected by defendants pending litigation, this 
would be brought to the attention of the 
court. Otherwise that tribunal might be 
put in the attitude of solemnly adjudicating 
concerning a subject matter properly before 
it when by the secret machinations of a party 
it has been put beyond its reach. The! courts 
can not thus be robbed of their jurisdiction 
with impunity and their decrees thereby 
rendered nugatory. 

It is well settled that, when a defendant 
disenables himself pending suit in equity to 
comply with an order for specific relief, the 
court will proceed to afford relief by way of 
compelling compensation to be madej 

For the foregoing reasons it is respectfuUy sub¬ 
mitted that the action of the lower court com¬ 
plained of be reversed. 

Respectfully submitted. 

Leo A. Rover, i 
United States Attdrney. 

John R. Benney, 

Special Attorney, Counsel for the Appellant. 

Hadley W. Lebbey, 

Of Counsel. 

\ 
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IN THE 

Court of Appeals of tfje district of Columbia 

April Term, 1931. i 


No. 5481 

Special Calendar 


Andrew W. Mellon, as Secretary of the Treasury of 

the United States, 

Appellant, 


vs. 


Assets 


United States of America, ex rel. Z. & F. 
Realization Corporation, 

Appellee. 


APPEAL FROM THE SUPREME COURT OF I THE 
DISTRICT OF COLUMBIA. i 


i 

BRIEF FOR APPELLEE. 

I 

i 

i 

Statement of the Case. 


Appellant’s brief states the material facts! and fnr- 
ther statement here is unnecessary. 

The technical legal question presented is whether the 
decree of dismissal in the suit in equity brought by 

Doerschuck and others would protect Appellant indi- 

i 

i 
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vidually and/or as Secretary of the Treasury if he should 
pay over to Appellee the sums that have accrued and be¬ 
come payable to Appellee even if that decree of dismissal 
should be reversed as a result of the appeal now pending. 

The practical question presented is whether a plain¬ 
tiff by the mere filing of a suit in equity and the taking 
of an appeal from a final decree dismissing that suit, 
without procuring any injunction, or stay, or super¬ 
sedeas, and without the giving of any bond or other 
indemnity of any kind, can tie up, pending the slow proc¬ 
ess of appeal, money that on the face of the pleadings 
is payable and would be payable to another except for 
the adverse claim. 

ARGUMENT. 

POINT I. 

The appellants in the equity suit having failed to 
procure upon bond supersedeas of the final decree 
of dismissal, the appellant herein as Secretary of the 
Treasury is not justified in continuing his refusal 
to pay over to the Z. & F. Assets Realization Corpo¬ 
ration the sums that have accrued and become pay¬ 
able upon the Mixed Claims Commission award in 
its favor. 

The appeal in this case is predicated upon the propo¬ 
sition that Appellant as Secretary of the Treasury is a 
stakeholder as between the conflicting claims of Doer- 
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schuck and the other plaintiffs in the equity suit No. 
50,033, and the petitioner herein, Z. & F. Assets Realiza¬ 
tion Corporation, in whose name and favor the award 
of the Mixed Claims Commission was entered, aind that 
as a stakeholder he cannot safely pay the money to either 
claimant until the conflicting claims are finally j adjudi¬ 
cated. We concede the rule to be as stated in the case 
of a true stakeholder, but deny its application to this case 
because the facts of this case do not make the Secretary 
of the Treasury a stakeholder. The admitted fhcts are 
that the award of the Mixed Claims Commission upon 
which the money held by the Secretary of the Treasury, 
and the subject matter of this proceeding, has Accrued, 
was entered in favor of and in the name of the' Z. & F. 
Assets Realization Corporation, a New York corpora¬ 
tion having its office for the transaction of its business 
in New York City (R., fol. 1, p. 1). The claim asserted 
in the equity suit is not a claim of ownership to the 
award, or that the award should have been I entered 
in favor of claimants, but is a claim of lien upon or 

i 

against moneys becoming payable under the award 
(R., fols. 4-5, pp. 2-3). In addition the Settlement of War 
Claims Act provides specifically and mandatorily (Sec. 

i 

2, par. (g) ) that 4 4 payment shall be made only to the 
person on behalf of whom the award was made” with 
certain exceptions, none of which apply to a claim or 
claimants such as in the equity suit No. 50,033 f 

It is quite clear therefore that nothing short of the 
actual bringing of a suit to enforce the claims Iset forth 
in that equity suit would have justified the Secretary of 


j 

i 
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the Treasury in refusing to continue payments upon the 
award to the Z. & F. Assets Realization Corporation. 
Whether, in view of the provisions of the statute quoted, 
the Supreme Court of the District of Columbia could 
order or direct payment in any way other than as spe¬ 
cified in the statute, that is, to the Z. & F. Assets Realiza¬ 
tion Corporation in whose favor the award was made, is 
a question presented by the appeal in that case, but not 
involved in this. Quite aside from that question, how¬ 
ever, and conceding for the argument that a court of 
equity in a proper case could impound money payable 
upon an award to A to satisfy a claim asserted by B, it is 
certain that nothing short of such a proceeding would 
justify the Secretary of the Treasury in discontinuing 
payments in accordance with the award as made and cer¬ 
tified by the Mixed Claims Commission and as directed 
by the statute. 

This being true, the Secretary of the Treasury can¬ 
not be or be made a true stakeholder of funds payable 
to any holder of a Mixed Claims Commission award. The 
essence of stakeholding is that the stakeholder holds 
money or property claimed by conflicting claimants under 
circumstances such as to prevent him from recognizing 
except at his own risk and peril any one or more of the 
conflicting claims. The mere notice of these conflicting 
claims without the bringing of any suit or proceeding to 
enforce them is sufficient to make the true stakeholder 
responsible or liable to the successful claimant if he 
delivers or pays to any other after notice of the claim 
which finally is found to be superior. That being the 
essence of the doctrine of stakeholders, and not being the 
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situation in this case, the Secretary of the Treasury is 
not and at no time has been a “stakeholder;’ of the 
moneys that have accrued upon the awards in favor of 
the Z. & F. Assets Realization Corporation and jthe deci- 
sions and principles cited in Appellant’s brief, being 
limited to true stakeholders, have no application here. 
The doctrines or principles of law applicable to the facts 
involved in this proceeding are those of attachment, not 
those of stakeholders. 

For the sake of this argument we may concede that 
in view of the provisions of Section 105 of the District 
Code, the mere bringing of the suit in equity! and the 
service of process thereon upon the Secretary of the 

i 

Treasury justified the withholding of payment Tyhile that 
action was pending, even without the issuance of any 
injunction or restraining order. That result | must be 
predicated, however, upon the principles of attachment; 
for it is upon these principles that Section 105 proceeds 
and its validity and effectiveness must be sustained. This 
being so when the original and intervening billp of com¬ 
plaint were dismissed and no stay or supersedeas was 
procured, the attachment of the funds in question result¬ 
ing from the bringing of the suit was dissolved. The 
mere taking of the appeal without any stay or super¬ 
sedeas does not change this result, and until the decree 
of dismissal is reversed the situation, so far as the rights 
of the parties are concerned, is the same as though no 
appeal had been taken. 

This is clearly the rule at law; and, the fundamental 
principles being the same whether the action be at law 


i 

j 

i 

i 
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or in equity, is we believe the governing principle in the 
situation now presented to this Court. 

Section 463 of our Code relating to attachment and 
garnishment provides— 

“If the defendant in the action has been served 
with process, final judgment shall not be rendered 
against the garnishee until the action against the 
defendant is determined. If in such action judg¬ 
ment is rendered for the defendant, the garnishee 
shall be discharged and shall recover his costs, 
and the property attached or its proceeds shall be 
restored to the garnishee or to the defendants, as 
the case may require. ’ ’ 

Law rule 56 of the Supreme Court of the District of 
Columbia provides— 

“No appeal except in cases where the United 
States or the District of Columbia is appellant, 
shall operate as a stay of execution or supersedeas , 
unless within twenty days * * * after the judg¬ 
ment, the appellant shall file in the Clerk’s office 
of the Supreme Court of the District of Columbia, 
an undertaking, with surety or sureties to be ap¬ 
proved by the said court, conditioned for the suc¬ 
cessful prosecution of such appeal.” 

The United States Supreme Court in the case of The 
Bank of United States vs. The Bank of Washington, 6 
Peters 8, has very clearly stated the doctrine that a judg¬ 
ment, although appealed from, unless superseded is 
valid and binding, as to third parties while it remains in 
effect, even though it may be reversed upon appeal. In 
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i 
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that particular case the judgment appealed ftfom was 
rendered in favor of the plaintiff instead of in favor of 

i 

the defendant as here. Execution was issued hotwith- 

■ i 

standing the appeal and levied upon money owing to the 
defendant by The Bank of United States. Uponjreversal 
of the Judgment The Bank of Washington, defendant in 
the first suit, sued The Bank of United Stated for the 

i 

amount of money paid pursuant to this execution. The 
Supreme Court decided in favor of The Bank of United 
States upon the principle that the judgment in! spite of 
the appeal was a valid judgment until reversed, and third 

j 

parties were protected in acting pursuant to jit. The 
Court in the course of the opinion says: 

i 

j 

“It is a settled rule of law that uponj an erro¬ 
neous judgment, if there be a regular Execution, 
the party may justify under it until the judg¬ 
ment is reversed; for an erroneous judgment is 
the act of the court. * * * But as itj respects 
third persons, whatever has been done tinder the 
judgment whilst it remained in full force is valid 
and binding. A contrary doctrine woiild be ex¬ 
tremely inconvenient, and in a great measure tie 
up proceedings under a judgment, during the 
whole time within which a writ of errqr may be 
brought. If the bare notice or declaration of an 
intention to bring a writ of error will invalidate 
what is afterward done, should the judgment at 
any future day be reversed, it would virtually, in 
many cases, amount to a stay of proceedings on 
the execution. No such rule is necessafy for the 
protection of the rights of parties. T^ie writ of 
error may be so taken out as to operate as a super- 





8 


sedeas. Or, if a proper case can be made for the 
interference of the court of chancery, the execu¬ 
tion may be stayed by injunction.” 

6 Peters 8, 16-17. 

The principle announced in this decision is equally 
applicable where the judgment appealed from is a judg¬ 
ment of dismissal instead of a judgment in favor of the 
plaintiff. Until reversed on appeal the judgment re¬ 
mains in full force and effect and, so far as third parties 
are concerned, the situation is the same as though no 
appeal had been taken. 

It was so held in the case of Meloy v. Orton, 42 Fed. 
513, the Court saying: 

“The attachment being a proceeding collateral 
to and dependent wholly upon the action, it cannot 
exist without that; and when the action itself goes 
down the attachment goes with it unless contin¬ 
ued by special order of the court.” 

These same principles are applicable to suits in equity. 
Equity Rules 37 and 38 of the Supreme Court of the Dis¬ 
trict of Columbia provide: 

“Except as otherwise provided by law, no re¬ 
straining order or interlocutory order of injunc- 
‘ tion shall issue, except upon the giving of security 
by the applicant in such sum as the court or jus¬ 
tice may deem proper, conditioned upon the pay¬ 
ment of such costs and damages as may be in¬ 
curred or suffered by any party who may be 
found to have been wrongfully enjoined or 
restrained thereby.” 
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“When an appeal from a final decree granting 
or dissolving an injunction is taken thb justice 
may, in his discretion, make an order suspending, 
modifying or restoring the injunction during the 
pendency of the appeal, upon such terms, as to 
undertaking or otherwise, as he may consider 
proper for the security of the rights of the oppo¬ 
site party. ’’ ! 

! 

In Shaw vs. Lane, 47 Appeals D. C. 170, an appeal 

i 

was taken from a decree dismissing a bill for an injunc¬ 
tion to restrain the Secretary of Interior from approving 
and delivering certain mineral leases. Pending the ap¬ 
peal, the Secretary approved and delivered the leases. 
The Court of Appeals held that as the acts sought to be 
restrained had been performed, the questions presented 
by the appeal had become moot and dismissed the bill 
saying: i 

4 4 The general rule is well settled that an appeal 
from a decree granting, refusing or dissolving an 
injunction does not disturb its operative effect. 
When an injunction has been dissolved it cannot 
be revived except by a new exercise of judicial 
power and no appeal by the dissatisfied party can 
of itself revive it. A fortiori the mere 'prosecu¬ 
tion of an appeal cannot operate as an injunction 
where none has been granted. Knox vs. Harsh- 
men, 132 U. S. 14, 33 L. ed. 249.’’ (Italics ours.) 

i 

In Cardoza vs. Baird, 30 Appeals D. C. 86* a school 

[ 

teacher sought to enjoin members of the Board of Edu¬ 
cation from trying him on certain charges. Thq bill was 
dismissed and pending an appeal the trial wasj held, the 
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plaintiff found guilty, and dismissed. The appeal itself 
was dismissed. 

To the same effect are Chesapeake Western Railway 
Co. vs. Jar dine, 8 Fed. (2d) 794, involving the Secretary 
of Agriculture, and Eovey vs. MacDonald, 109 U. S. 150, 
involving a receiver of a court who had paid out money 
in the absence of a restraining order while an appeal 
was pending. See also Virginian Railway vs. United 
States, 272 U. S. 658, in which Eovey vs. MacDonald is 
cited with approval and in which the Supreme Court of 
the United States disapproved a stay order issued by 
an inferior court pending an appeal to the Supreme 
Court, the object of the stay being to restrain action of 
the Interstate Commerce Commission. 

In Avery vs. Vernon, 40 Fed. (2d) 797, 59 Appeals 
D. C. 284, certain persons filed a bill to procure the 
appointment of a receiver to preserve the assets of an 
association and to require former officers of the associ¬ 
ation to pay over to the receiver all moneys found to 
have been taken by them from the treasury of the com¬ 
pany. In the course of the proceeding a decree was 
entered and the officers were held chargeable with cer¬ 
tain monevs, and the cause was referred to the auditor 
to ascertain the amounts thereof. From the decree the 
officers noted a general appeal but did not file a super¬ 
sedeas bond. Pending the appeal, the court below ap¬ 
pointed a special master and the appellants objected on 
the ground that the court was without jurisdiction while 
the appeal was pending. Nevertheless the special master 
filed his report to which the appellant filed exceptions. 
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The exceptions were overruled and while the appeal was 
still pending the lower court entered a final decree from 

which an appeal was noted. The Court of Appeals held: 

i 

“No supersedeas bond having been filed, the 
trial Court was fully justified in permitting the 
special master to proceed with a hearing and re¬ 
port that the Court might enter a final decree.’* 

i 

This same principle has been applied in admiralty in 
the case of Carnal Steel Works, Inc, vs. One Drag Line 
Dredge (5th C. C. A., April, 1931; 48 Fed. (2d) 212). In 
that case the dredge was libeled and remained ih the cus¬ 
tody of the Court until trial, when the libel was (Jismissed. 
The libelant appealed but did not sue out a supersedeas, 
giving bond only for costs on appeal. The appellee then 
moved in the Court of Appeals to dismiss the appeal. 
The Court granted the motion and dismissed the appeal 
at the cost of appellant, upon the ground that the appeal 
had become moot. 

While not stated in the opinion, the only ground or 
basis upon which this conclusion can be predicated is 
that the decree of dismissal in the lower Co^irt in the 
absence of supersedeas was not suspended by the mere 

i 

taking of the appeal and as a result the Vessel was 
released and discharged from the custody of the Court. 
The proceeding being strictly in rem, the release of the 
property that had been attached by the filing of the libel 
necessarily made any further proceedings or decrees of 
the Court a mere idle gesture. 

This decision assumes and is predicated] upon the 
proposition for which we contend here, namely, that a 
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final decree of dismissal unless superseded is not stayed 
or rendered ineffective by the taking of an appeal, and 
as a consequence any property brought within the juris¬ 
diction of the Court by attachment or similar process 
necessarily is released or discharged. That principle is 
decisive of this case; the jurisdiction of the Court in the 
suit in equity No. 50033 being predicated solely upon 
Section 105 of the Code. Insofar as this appeal is con¬ 
cerned, we may concede that the mere bringing of the suit 
in equity operated as an attachment of the property 
which was the subject matter of the suit. A fortiori the 
dismissal of the suit operated as a release of the attach¬ 
ment notwithstanding the taking of the appeal. 

The sole basis or justification for the refusal of the 
Secretary of the Treasury to make further payments to 
the Z. & F. Assets Realization Corporation being the 
pendency of this suit, that justification ended with the 
dismissal of the suit and the failure of the plaintiffs 
within the time fixed by statute to procure a supersedeas. 

The cases upon which Appellant relies are inappli¬ 
cable to the situation presented by this case. 

The case of MacKenzie v. Englehard, 266 U. S. 131, 
illustrates the distinction which we make. The opinion 
discloses that the decision is predicated upon the propo¬ 
sition th^t it was the notice of the claim, irrespective of 
whether suit had or had not been brought, or the appeal 
had or had not been taken which justified the decision. 
The facts of that case made the defendant a true stake¬ 
holder and therefore when it recognized one of the rival 
claimants prior to final determination of the conflicting 
rights it did so at its peril. In this case, as we have 



endeavored to point out, the Secretary of the Treasury is 
not a stakeholder and mere notice of the claim Asserted 
by the plaintiffs in the equity suit No. 50,033 wbuld not 
justify refusal to make payments to the petitioned herein, 
the person in whose favor the Mixed Claims Commission 
award was entered. 

The case of United States v. Borcherling, 185 U. S. 
223, is not in point. The question presented tljiere was 
whether payment of an indebtedness owing by the United 
States was properly made to the original creditor or to 
a receiver appointed in New Jersey, the state of domicile 
of the creditor. The Court held that under the circum¬ 


stances of that case the receiver and not the 


original 


creditor was the only one entitled to collect j;he debt. 
The decision is expressly predicated upon the proposition 


that what was involved was a legal obligation bwing by 


the United States. It is of course fundamental that a 


debt is dischargeable only by payment to the person en¬ 
titled to collect the debt. If this decision has any bear¬ 
ing by inference it sustains our contention. |The pro¬ 
ceedings in the State of New Jersey resulting in the 


appointment of a receiver were found by the jCourt to 


vest the receiver with title to the debt and to haake him 


the only person entitled to receive and collect tlje money. 
The United States upon being notified of this became 
obligated to make payment to the receiver alone, and 
no suit was necessary by the receiver to make’ payment 
to the original creditor unlawful or at least ineffective 
in discharging or satisfying the debt. 

As we have pointed out, the plaintiffs in t^ie equity 
suit involved in this proceeding do not claim ownership 
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of the award nor is the claim asserted, even conceding 
its validity, sufficient to entitle them to receive and re¬ 
ceipt for the money payable upon the Mixed Claims Com¬ 
mission award. Without the aid of some Court order or 
decree they are not entitled to receive any money from 
the Secretary of the Treasury, nor to prevent payment 
by him to the person in whose favor the award was en¬ 
tered, that is, the petitioner herein in whose favor the 
Court below ordered the writ of mandamus to issue. 

The proposition that payment pending the appeal 
would constitute “contempt of appellate jurisdiction’’ is 
likewise predicated upon a misapplication of the deci¬ 
sions cited. In both of the cases cited, namely, Merrimac 
River Savings Bank v. City of Clay Center, 219 U. S. 527, 
and Barz v. Sawyer , 159 Iowa 481, the principal object 
of the suit was an injunction and jurisdiction of the 
Court was predicated upon service of process personally 
upon the defendants. In such cases it is true that even 
if no preliminary injunction is granted the defendant 
acts at his peril pending the litigation, and if upon final 
hearing the plaintiff is found to have been entitled to the 
injunction at the time the suit was instituted the defend¬ 
ant may be required to undo what has been done in the 
face of the pending suit. However, other cases hold that 
if the act attempted to be restrained is performed pend¬ 
ing appeal, the case becomes moot (See cases cited on 
page 9, supra ). The distinction is this: If the act sought 
to be enjoined is wrongful per se then the defendant acts 
upon the judgment of the lower Court at his peril; but if 
the act is lawful unless and until enjoined, then the de- 
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j 

fendant, particularly if a public official, cannot be held to 
account for anything done in reliance upon the decree of 
dismissal, notwithstanding an appeal. 

This case is of the second kind. The Appellant herein, 
as Secretary of the Treasury, is obligated by statute to 
pay the money now in his hands to the Petitioned herein, 
in whose favor the Mixed Claims Commission made its 
award. There is now no injunction or restraining order 
of any kind in force and his refusal to pay in accordance 
with the statute is without any justification whatsoever. 
No matter what may happen as a result of the appeal in 
the Equity suit, payment now of the money accrued and 
ready for payment, to the Z. & F. Assets Realization 
Corporation will be a complete answer to any blaim by 
any of the plaintiffs in that suit. 

| 

i 

P O I N T 11. 

Petitioner under the circumstances of 0iis case 
was entitled to the writ of mandamus. 

i 

The argument is made that mandamus will not lie 
pending equity litigation. This may have beeh true so 

i 

long as the equity suit was pending in the Supreme Court 
of the District. For the purpose of this rule, however, 
that ease is not now pending and has not been since the 
decree of dismissal and the failure of the plaintiffs to 
supersede that decree. In all three cases cited by Appel¬ 
lant the litigation was still pending and undisposed of in 
the lower court. 
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The question presented here is not the right to man¬ 
damus while litigation is still pending in the lower court, 
but whether the taking of an appeal without the giving 
of any supersedeas can have the effect of an attachment, 
injunction or stay in the Appellate Court. 


Conclusion. 


In the last analysis this case depends, we submit, 
upon the nature of the equity suit and the claims as¬ 
serted in that suit, and upon the proposition that unless 
and until directed otherwise by decree of some court of 
competent 1 jurisdiction, the only person entitled to re¬ 
ceive payment of the money here involved and to give 
to the Secretary of the Treasury valid receipt and acquit¬ 
tance therefor was and is the Z. & F. Assets Realization 
Corporation, the person in whose favor the awrard of the 
Mixed Claims Commission was entered. Even if we 


concede that the mere bringing of the suit in equity in 
the Supreme Court of the District of Columbia without 
the issuance of any injunction or other order was suffi¬ 
cient to attach the money in the hands of the Secretary 
of the Treasury and to justify his refusal to pay so long 
as that suit was pending, nevertheless that situation 
ceased when that suit vras dismissed and the plaintiffs 
failed to supersede or stay that decree. 

That equity suit, being one maintained and maintain¬ 
able only under the provisions of Section 105 of the 
Code, w^as in its essence an equitable attachment similar 



strictly one in rem, was quasi in rem and the decree of 
dismissal operated as a release of the attachment which 
had been effected by the bringing of the suit, j It is the 
law of attachment in its broad sense rather than the 
doctrines applicable to stakeholders which governs this 
case. 

j 

The attachment resulting from the bringing of the 
suit having been released, the Secretary of the ^Treasury 
was no longer justified in withholding the money from 
the person to whom it was payable, to wit, Z. & F. Assets 
Realization Corporation, the petitioner herein. Con¬ 
trary to the contention of the Appellant, payment by 
him of the funds in his hands to that corporation would 
constitute full payment and satisfaction of all obliga¬ 
tions owing by him in respect of that money!; and .no 
matter what might happen thereafter, the plaintiffs in 
the equity suit could not compel him to pay the money 
a second time. 

The only excuse or justification offered for the refusal 
to pay being the possible liability to pay again and the 
fear of such liability being absolutely without founda¬ 
tion, the refusal to pay was unjustified and th6 decision 
of the Court below directing that mandamus issue was 
proper. 

It is respectfully submitted, therefore, that the de¬ 
cree of the Court below should be affirmed. 

i 

i 

i 
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